


Comments on the substitution plan (Art77(3)(c))
[bookmark: _GoBack]Consultation start date: 21/10/2020
Consultation end date: 18/11/2020
Substance: Chromium trioxide
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
	8
	Date: 2020/11/10 16:41
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: Company – Downstream user
Org. name: Rudolf Clauss GmbH & Co KG
Org. country: Germany 
	Comment:
The application of Chromium Trioxide in an aqueous solution as an „decoating agent“ for Copper and its alloys on ferrous materials is currently not replaceable by any chemical or electrochemical chemistry which would be less hazardous then Chromium Trioxide by itself.
The main application for copper and copper alloy coatings on ferrous materials is the protection from galling. Especially the threads from couplings and drilling equipment in the oil and gas and general drilling industries needs to be protected partially against galling by copper and copper alloy coatings. 
These copper and copper alloy coatings serve also as conductors for electrical conditions in the very same kind of equipment, used by the drilling industries.
Failure of these coatings duo to improper etching and decoating at local functional areas can cause extremely difficult problems during the operation of the drilling equipment. Galling of pipes on an oil rig or an electrical shortcut deep in the borehole are major issues.
Further is the above mentioned equipment reusable, and requires therefor to be reworked. In that case old copper and copper alloy coatings have to be removed from the ferrous materials without corroding the below and original substrate surface. This can only be done with Chromium Trioxide solution.
Galling and the application of copper and copper alloys is not limited to the drilling industries, but also well used in other technical applications world wide.
There are many other applications of copper and copper alloys as a functional coating and subsequently the same requirement for using aqueous Chromium Trioxide solution during surface finishing treatment. Explosion protection by preventing sparking through thick layer coating of copper and copper alloys on hard substrates is just one more application to be mentioned.
Possible substitution of Chromium Trioxide could be Cyanide and / or Nitric acid. Both chemistries are considered as being even more toxic and dangerous, when compared with Chromium Trioxide. Further and of even more relevance is the fact, that neither of these chemicals have the ability to etch copper and copper alloys while protecting the ferrous materials a 100% at the same time.
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	Date: 2020/11/17 10:44
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Country: Austria 
	Comment:
Chromium trioxide cannot be replaced! 
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	Date: 2020/11/17 12:09
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Country: Slovenia 
	Comment:
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	Date: 2020/11/17 16:57
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: Company – Downstream user
Org. name: Rujz Design d.o.o.
Org. country: Slovenia
	Comment:
At this point in our production, we don't have alternative to Chromium trioxide. 
Alternative products on the market do not meet current customer requirements. 
Color and wear resistance are problematic.
If alternative product is not developed or current is prohibited it could lead to closer of galvanic division in our company.
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	Date: 2020/11/17 17:37
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: Company – Manufacturer
Org. name: <redacted>
Org. country: Slovenia
Company name confidential: Yes 
	Comment:
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	Date: 2020/11/17 18:27
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: National NGO
Org. name: <redacted>
Org. country: Spain
Company name confidential: Yes
Attachment:

 
	Comment:
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	Date: 2020/11/18 12:39
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: International NGO
Org. name: ChemSec
Org. country: Sweden 
	Comment:
The applicant has not provided clarity on what specific uses the application includes. This is key for the SEAC Committee to evaluate the substitution plan. 
The applicant has based the substitution plan on companies replying to a survey. We find this very problematic of a number of reasons. The burden of proof is on the applicant, the applicant needs to evaluate the alternatives in details in order to be able to make a credible substitution plan. To solely rely on yes/ no- replies from a survey are not a credible evaluation. There needs to be a technical evaluation of the justification either for the alternatives available and the timeline for substitution or justification for no alternatives available.
Some of the replies in the survey indicated alternatives were available- this indicates alternatives are available in general and the substitution plan needs to include all companies.
SEAC needs to justify their opinion and if the Substitution plan do not include relevant information to do a justification SEAC must conclude that the applicant failed to provide relevant information to make an assessment. 
A substitution plan must include an explanation of why the alternatives available in general are not possible to use for the applicant. 
A substitution plan must also include actions, timelines and R&amp;D information which the applicant is undertaking or plans to undertake to replace the SVHC as well as explanations and justification for each step. 
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	Date: 2020/11/18 14:12
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Country: Germany
Attachment:
<redacted>

	Comment:
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	Date: 2020/11/18 20:44
Consultation: 0095-03
Applicant(s): REACHLaw Ltd as Only Representative on behalf of Joint Stock Company “Novotroitsk Plant of Chromium Compounds”
Org. type: International NGO
Org. name: ClientEarth
Org. country: Belgium
Attachment:

 
	Comment:
Please find attached our contribution to the consultation on additional information submitted by REACHLaw for authorisation (chromium trioxide).
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Contribution to ECHA consultation on additional information

CI- tE th@ submitted by Applicants to authorisation
Ien ar November 2020

Contribution to ECHA consultation on additional
information submitted by Applicants to authorisation

The current submission covers the four substitution plans submitted to consultation, namely:

1. Chromium trioxide by HAPOC GmbH & Co KG

2. Chromium trioxide by Chemservice GmbH (and others)

3. Chromium trioxide by REACHLaw Ltd

4. 2,2'-dichloro-4,4'-methylenedianiline (MOCA) by REACHLaw Ltd

In its Lead Chromate judgment, the General Court established that when an alternative is available in general,
providing a substitution plan is a pre-requirement to get authorisation under REACH.

In other words:

1) If the information available to the applicant, SEAC or the Commission suggests that an alternative is
available in general (SAGA),

2) Applicants must submit a substitution plan including a timetable of actions to support the aim of
eventual replacement of SVHC by suitable alternative substances of technologies.!

Importantly, the Court made clear that the applicant “bears the risk of any impossibility of establishing whether
it must be concluded that alternatives are unavailable”.? This means that the applicant must bear the cost of
remaining uncertainty “if, after the examination concerning the lack of availability of alternatives, there exist only
hypotheses, it must be concluded that the specific conditions provided for in Article 60(4) of Regulation No 1907/2006
are not fulfilled and that the Commission is therefore not entitled to grant an authorisation, even one which is
conditional”.?

In the cases considered here, if the applicants were to claim that transitioning is not possible in the short or medium
terms, applicants were also asked by the European Commission to give precise reasons why, in addition to present
what will be undertaken in the long-term.4

1 Para. 76 General Court judgment

2 Para. 79 General Court judgment

% Para. 81 General Court judgment

4 See European Commission Letter to applicants, sent on behalf of DG GROW and DG ENV: “Where it is clear that a suitable
alternative in general cannot become economically and technically feasible for you in a short or medium term, you should still
submit a substitution plan, explaining that substitution can only take place in a long term (e.g. when building a new plant or after
the end of lifetime of the product)”.



https://echa.europa.eu/documents/10162/18584504/afa_ct-0064-02_-03_-04_sp_en.pdf/ae259708-fb53-d047-8927-cae3b8315d9a

https://echa.europa.eu/documents/10162/13637/afa_ct-0032-03_sp_en.pdf/9317c309-8c2f-e18c-f58c-fa5275bab1c6

https://echa.europa.eu/documents/10162/13637/afa_ct-0095-03_sp_en.pdf/8a611ed4-d1c0-23ca-fd91-16e4328acaf4

https://echa.europa.eu/documents/10162/13637/afa_moca-0094-01_sp_en.pdf/9580dc0b-1d79-c913-f8bd-fd9ec56948dc
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With this contribution, we wish to remind the SEAC of what the main principles laid down by the General Court entall
for applicants, as well as for its own assessment of the credibility and completeness of the substitution plans.

Unfortunately, the substitution plans submitted so far fail to meet the Court’s requirements, in three ways:
1. The applicants challenge the existence of SAGA with weak evidence

Considering the burden of proof carried by the applicant as well as the information on the existence of a SAGA that
reached the Committees and the Commission, the credibility and completeness of any information presented by the
applicant on the absence of SAGA must be very strong. Any doubt on whether or not an alternative is available
should result in the refusal by the Commission to grant authorisation.® This is not the case here.

Firstly, applicants have misinterpreted this Court’s definition of SAGA in various instances. The HAPOC application,
for example, notes that “from an economic point of view some existing alternative technologies are not economically
feasible for the applicants and therefore cannot be described as generally available, in the definition of the SAGA-
concept”.® But the Court built the concept of SAGA precisely to characterise the situations where an alternative is
available, potentially used by others, but considered as not — yet - feasible for the applicant. HAPOC is therefore
deeply mistaken when it assumes that there is no SAGA because it judged the alternative at stake not economically
feasible in its own context. As affirmed by the Court, the analysis of the existence of SAGA is not a subjective
exercise, but demands an objective assessment of what is available on the EU market.

Secondly, the applicants fail to prove that the available information on the existence of a SAGA is inaccurate. The
Chemservice application, for instance, raises numerous “uncertainties” with regard to the evidence available on
possible alternatives, without providing clear-cut conclusion. The Court made clear that if in doubt on the absence of
alternative, the Commission could not grant authorisation.”

Thirdly, the type of information used to assess whether or not an alternative is available on the market, is not
satisfactory. To make their assessment, most applicants rely on the responses provided by their downstream users
to surveys.8 These responses are, by nature, necessarily subjective, value-chain-specific, and hence, cannot reflect
the broader market perspective on a given alternative, as required by the Court. The heavy weight given to the user’'s
“preference” is visible, for example, in the Chemservice application: “Chromium(lll) sulphate-based and
Chromium(lll) chloride-based electrolytes are currently the preferred alternative to CrO3 for the chrome plating of
plastic or metal substrates.” Similarly, when concluding that alternatives are not available in general, most applicants
refer to the lack of “customer acceptance”.1® This approach clearly contradicts the Court’s requirement of assessing
the suitability and safety of an alternative, based on objective information for the whole EU market. The applicants
tend to confuse acceptability (of SAGA) with existence of SAGA.

Finally, the applications lack a clear distinction between the analysis of alternatives and the substitution plan. In its
letter to applicants, the Commission asked that additional information on SAGA be provided in a separate document,
as an addendum to the analysis of alternative. This is to “allow to clearly identify for which utilisations or groups of
utilisations alternatives in general exist and the substitution plan should link the actions for substitution to those
utilisations or groups of utilisations”.1* While REACHLaw, in the MOCA case, submitted an addendum, others did not
clearly make this distinction within their substitution plan. For clarity purposes, applicants must ensure that they go
through the two steps separately and consistently, by: a) providing a justification for the presence or absence of
SAGA, and b) where relevant, present a substitution plan.

5 Para. 79 General Court judgment

6 HAPOC application, p. 49

7 Para. 81 General Court judgment

8 See REACHLaw and Chemservice applications
9 Chemservice application, p. 10

10 Chemservice application, p. 43

11 See Commission Letter to applicants
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2. The applicants misinterpret what a substitution plan is

The components of a substitution plan are clearly enumerated in the Court judgment and the Commission letter to
applicants. Some of them are yet missing from the substitution plans that were submitted.

The Court has made clear that a substitution plan must contain “a timetable for proposed actions by the applicant
for authorisation pursuant to Article 62(4)(f) of the regulation containing, in particular, information on any research
and development the applicant for authorisation is undertaking or intends to undertake to support the aim of eventual
replacement of substances of very high concern by suitable alternative substances or technologies (...)".12 Contrary
to what HAPOC suggests, a substitution plan is not supposed to “check whether a plan is necessary or not in
accordance with the SAGA concept (...)".13

The Commission added!* that precise information on the actions proposed should be provided since “too general
and imprecise information provided may undermine the justification for the need of a certain time, or even the
appropriateness itself of an authorisation”. The applicants must submit a justification for each action and timing. Even
long-term substitution plans need “clear timelines”. In particular for the initial actions, the timetable “should be the
subject of a firm and credible commitment”.

As a consequence, providing purely theoretical considerations, like exploring the pattern of substitution based on
Walter Hoffmann’s book on British Industry 1700-1950, is not relevant.!® It is not sufficient to list actions which could
potentially be undertaken, when the Court asks for a plan with concrete steps to substitution.

As well, the proposed timelines for each action in the substitution plan should be explained and justified for their
credibility and completeness to be effectively assessed. In the MOCA Application, applicants evaluate that it may
take up to 10 years to finalise each stage of the substitution process.® Likewise, the Chemservice substitution plan
reads that “DUs require 6-7years and likely more (...).” The justification for these either long or uncertain timelines is
clearly missing. This is problematic since, in those cases, the applicant knows that a relevant alternative is already
in use on the market. Under such circumstances where substitution has already happened on the market, a
presumption that the alternative is technically and economically feasible should be applied by SEAC. It means the
level of evidence required from the applicant to justify its non-alignment with the best practices of the market should
be even higher.

Finally, a substitution plan is no place to develop an opinion about how the SEAC should conduct its assessment of
the different plans.t’

3. The information supporting the substitution plan lacks credibility and/or completeness

The applicant’s requirement to submit detailed information about their substitution strategy flows from the Court’s
judgement as confirmed by the SEAC’s mandate. SEAC has been officially tasked with assessing the credibility
and completeness of the substitution plans. The Committee is also required to undertake a technical evaluation of
the justification on the absence of suitable alternatives available in general, where submitted. As a result, and in order
to be able to effectively exercise that mandate, SEAC must be provided with complete and credible information, to
be allowed to understand and balance the weaknesses and strengths of each plan.

12 para. 76 General Court judgment

13 Hapoc Application, p.10

14 See Commission Letter to Applicants

15 HAPOC Application, p. 21

16 REACHLaw (Moca), p. 30

17 The HAPOC substitution plan reads, for instance, that: “the SEAC should examine the reality of possible substitution of CRVI
applications according to this kind of chart on the understanding that the applications are a mix of consumer, industrial and very
high end technology/military/aerospace applications (...) SEAC should consider that government (..) is just a part of the social
context that drive substitution and innovation”. See p. 22



https://echa.europa.eu/documents/10162/13555/seac_mandate_afa_sp_evaluation.pdf/042d6c63-4428-9f91-4c4e-cb94c97501b4
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The main argument raised by the applicants to justify the lack of information in their application provided is the wide
scope of their upstream application. For instance, HAPOC indicated that “the following compilation makes no claim
to completeness due to the wide variety of utilisations.”8 This statement should suffice to reject the substitution plan
as inadequate, as REACH requires for each applicant to submit complete information.

A substitution plan must normally be submitted for each use, in order to be meaningful, which can be a challenge for
upstream applications. The applicants found a solution in “grouping” the uses. However, grouping must not be used
to hide the fact that the data that should have been collected is missing. Unfortunately this practice seems to have
happened. REACHLaw for instance justified grouping the uses, notably by stating that “there was uncertainty as to
the exact number of users as this information is challenging to collect for upstream applicants”. 1° As affirmed by the
Court, the applicant bears the risks of uncertainty. A failure of the applicant to bring the adequate level of information
means that the authorisation may not be granted. Grouping should be accepted only if it reflects a real commonality
in the use, and the potential alternative.

Finally, downstream users’ surveys are not a piece of evidence complete or credible enough to satisfy the burden of
proof. The CTACSub consortium, for example, performed a survey via online questionnaire in order to gather data
on the status of substitution. Only 24 out of 89 downstream users responded to the survey, even though the applicant
highlights that “a very high response rate was achieved”.?° Furthermore, there have been "certain challenges” with
the surveys, including related to “the consistency in approach to substitution between the DUs” and “the
quality/consistency of the responses received”.?! These insufficiencies, rightly identified by the applicant, discredit
the value of their submission.

The substitution plans need to concretely reflect the actions implemented or to be implemented for substitution. The
impression from this first batch is that very little specificity is provided, making it very difficult for the SEAC to make
any robust conclusion.

High is the risk that this process becomes a ‘ticking the box’ exercise, where the ultimate objective of
substitution gets lost from sight.

Héléne Duguy
Chemicals Lawyer (jurist)

hduguy@clientearth.org

www.clientearth.org

Brussels Beijing Berlin London Warsaw Madrid Los Angeles Luxembourg

ClientEarth is a charity registered in England and Wales, number 1053988, company number 02863827.

18 HAPOC Application, p. 53
19 REACHLaw (Moca), p. 11
20 Chemservice Application, p. 57
21 Chemservice Application, p. 57
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ASOCIACION
ﬁ Iﬁ s DE INDUSTRIAS
DE ACABADOS

I DE SUPERFICIES

To: Maria Ottati, Chair of the Committee for Socio-economic Analysis
Subject: REACh authorisation decisions

Dear Ms.Ottati,

| am writing to you to concerning the upcoming decision of the EU Commission on REACh authorisation
applications for the use of the substance chromium trioxide: in the light of the imminent written vote, we urge
you to call on the Commission to change the proposed review periods in its draft implementing regulation
for the “Chemservice GmbH and others” authorisation. The proposed review period for all five uses should
either be seven years from the date of the decision or twelve years from the sunset date for chromium
trioxide (September 21st, 2017). The current draft proposes review periods of only seven years counted
from sunset date. This is neither reasonable nor feasible.

On September 3rd, 2020, the REACh regulatory committee discussed the draft of an implementing
regulation for the authorisation application "Chemservice GmbH and others" (Commission Implementing
Decision of XXX partially granting an authorisation for certain uses of chromium trioxide under Regulation
(EC) No 1907/2006 of the European Parliament and of the Council (Chemservice GmbH and others)). In
the next step, it is expected that the EU Commission will submit a draft to the Member States for written
approval. The draft authorisation decision proposes a review period of seven years from the sunset date.
Thus, authorisations for all five uses would expire on September 215t, 2024. As an affected downstream
industry, our economic viability is at stake. This is due to the following reasons:

e The long-term delays (three years) in the decision-making process were caused by the EU
authorities. Although production in the affected companies has still been possible, this created legal
uncertainty: as a supplier of surface plating, we could not offer the necessary guarantees for long-
term surface treatment to our customers (the automotive and aviation industries usually require
guarantees for at least one life cycle of their products, which amounts to 20-30 years).

e The present draft decision shows up a clear disadvantage for consortium (collective) applications
compared to individual applications: in the past, individual applications regularly received quick
decisions with review periods of 12 years. On the other hand, decisions on collective applications
have been delayed for years and significantly shorter review periods are being discussed. As a
result, it is questionable whether the current consortia will submit a follow-up application. Instead
numerous downstream users will have to submit individual applications. However, the companies
concerned — mainly small and medium-sized companies - lack (i) the necessary resources, which
are limited due to the ongoing economic consequences of the corona crisis and (ii) the expertise
and time to prepare such extensive paperwork (a review or new application would be due in early
2023). Moreover, the EU authorities would suddenly be confronted with an enormous number of
individual applications, which will in turn lead to delays.

Dear Ms.Ottati ,we urge you to use the written voting procedure on the Chemservice application to demand
a review period of seven years from the date of the decision or twelve years from the sunset date of
chromium trioxide.

We would like to thank you for your consideration and remain at your disposal for any further information.

Kind regards,

Josep Maria Simé
AIAS’s President

Concepcid, 40 - 08202 Sabadell (Barcelona) = Tel. 937 457 969 :- aias@aias.es






